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EDITORIAL NOTES. 


The removal of Mr. Edward M. Morgan, Postmaster of New 
York City for ten years past, with a record of forty-five years in the 
postal service, and also one of setting the highest standard of any 
preceding official in that office, results from a continuation in practice 
of the motto, “To the victors belong the spoils.” The worst feature 
connected with the removal is that, whereas not only were no charges 
preferred against Mr. Morgan, but on the contrary he had the entire 
confidence of the business men of New York City, yet, in order to 
give grounds for his removal, a large number of inspectors were set 
at work for some weeks in the postoffice to ascertain if they might 
not discover some little things that might have gone wrong! His 
successor is a regular Tammany politician, largely unknown to the 
public, and with no greater qualifications for running a large munici- 
" pal postoffice than the average man of inexperience. The fact that 
it took forty-four men from the Postoffice Department at Washington 
_ three months to discover that “the interests of the postal service 
_ require a change in the postmastership” (no charges even then being 
__ preferred) proves of itself that the change was purely political. The 
- result furnishes its own comment. 














There was recently heard before Vice-Chancellor Lane, in New- 
ark, an argument on the return of a rule to show cause against a Mr. 
Gifford, of Bayonne, an employé of the Standard Oil Company of 
New Jersey. Mr. Gifford wrote a letter to the President of the Com- 
pany, Mr. Bedford, asking for promotion, and in that letter suggested 
that he possessed knowledge of certain secret processes, formulas, 
etc., acquired by him during his seventeen years connection with 
the Company, which the competitors of the Company would be glad 
to acquire. A threat, of course, and, as a result, the Company sought 
an injunction preventing the imparting of the knowledge Mr. Gifford 
had obtained of these processes. It was argued by the defendant’s 
counsel that no injunction order should be issued until some “overt 
act had been committed. To this the Vice-Chancellor replied that 
such “overt act” could consist only in the divulgence of secret pro- 
cesses referred to by the defendant in his letter, and to grant an 
injunction after this was done would be “locking the stable door after 
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the horse is stolen.” Counsel further argued that there had been no 
intention on Gifford’s part to divulge any secret processes that had 
been acquired by him while in the Standard’s employ, and that if such 
intent was to be read from the letter to Mr. Bedford, it was due to 
his client’s inability to express himself properly, owing to his “lack 
of education.” In an affidavit read by his counsel, Gifford expressed 
resentment over the Standard’s failure “to make me master mechanic 
of the whole Bayonne plant,” as suggested by him “under the mis- 
taken idea that Mr. Bedford was working for the best interests of the 
Standard’s stockholders.” There was also a suggestion by Gifford 
that if made superintendent of the Standard’s Eagle plant he would 
“make 365,000 additional barrels of oil at the same price.” The 
contention that his client’s sworn denial of any intention to do the 
thing sought to be enjoined ought to relieve him from all preliminary 
restraint, drew from the Vice-Chancellor the rejoinder: “You may 
talk all night, but I am going to hold that the letter to Mr. Bedford 
contained a distinct threat that the writer will, under certain condi- 
tions, divulge the Standard’s processes to its competitors.” The 
result was that the Vice-Chancellor continued until final hearing 
a preliminary injunction designed to prevent any imparting of such 
knowledge as was referred to in the letter to the President of the 
Standard Oil Co. 





An Act was passed in 1913, supplementary to the Disorderly Per- 
sons Act, (P. L. 1913, p. 103). This Act provided that any person 
who shall operate an automobile or other vehicle over any public 
highway while under the influence of intoxicating liquors, shall be 
adjudged to be a disorderly person. In the Recorder’s Court of 
Paterson one Rodgers was charged with being a disorderly person 
under this supplementary Act, the allegation being that, while “good 
and drunk,” Rodgers drove an automobile through the front window 
of a saloon, breaking the glass and the wooden framework of the 
window, the front of the car reaching the bar. There was a convic- 
tion and the case was taken to the Supreme Court. On February 21 
this Court, speaking by Mr. Justice Swayze, held that the Legislature 
could not deprive a man of his right to be indicted by a grand jury 
in case a charge of a crime at common law is made against him by 
enacting that his conduct make him a disorderly person, punishable 
in a summary manner. “The question whether the offense with which 
a man is charged,” added Justice Swayze, “is a crime at common law, 
cannot be made to depend of a mere matter of nomenclature. It 
depends on the real case presented. One who when ‘good and drunk’ 
drives a large automobile on a public street of a city and through 
the front window of a saloon, breaking the glass and framework 
of the window and driving the front of his car to the front of the bar, 
is guilty of a public nuisance at common law.” The opinion, how- 
ever, does not go against all cases of driving an automobile when 
the driver is intoxicated, as, on the same day, an opinion was 
rendered in the same Court in the case of one Joyce, charged with 
driving an automobile in Mt. Holly while under the influence of 
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liquor.. In this case it was held that the defendant was not guilty 
of any crime under the common law, and his conviction was affirmed. 





The Supreme Court has rendered another decision in the matter 
of free railroad passes to employés of the State. The case was that 
of Supreme Court Clerk, William C. Gebhardt, against whom suit 
was brought by the Penna. R. R. Co. to collect full fare for all the 
times he had ridden on the pass since the present crusade was started 
by the railroads, and to have the pass declared void. The Court 
below decided in favor of Mr. Gebhardt and the railroad company 
appealed. In reversing the Court below and ruling in favor of the 
railroad company, the Supreme Court says: “In its essential fea- 
tures this case is indistinguishable from that of the Secretary to the 
Governor. In that case, as in this, the obligation to carry the public 
official in question free of charge rested upon no contract between 
the railroad company and the State, either in the charter of the com- 
pany or in the charter of any of its constituent companies, or in any 
general legislation under which such companies have been incorpo- 
rated.” The Court also says the pass cannot be upheld upon any 
theory of an exercise of the police power. 





In one of the townships of this State the Treasurer, whose office 
has expired, held certain cancelled checks which were his proofs 
of payments of township obligations. The township authorities 
employed auditors, whose offices are in the city of New York, to audit 
all the books and accounts of the township. The auditors desired 
the ex-treasurer to turn over these cancelled checks to them, propos- 
ing to take them to their New York office and use them in the audit- 
ing process. Naturally, the ex-treasurer refused, stating that if 
the auditors desired to see and go over the checks, he was perfectly 
willing to have them do so in the township where he resided, but that 
he would not release them from his control to go to another State 
until his annual report had been accepted and he had been relieved 
and his bondsman released. We think the ex-treasurer was fully 
justified in his refusal. The checks were his proofs that the money 
was received by those to whom he paid the bills against the town- 
ship, and there is no reason why he should be called upon to run 
risks of having his vouchers lost while out of his possession. 





The plan of the Governor to have the Legislature make an 
appropriation of $500,000 to be placed at the disposal of the State 
House Commission and used in cases of emergency at its discretion 
in supplementing specific appropriations by the Legislature, and as a 
revolving fund or working capital in connection with the purchas- 
ing department, is an excellent one, and, if not adopted by the pres- 
ent Legislature, it will be by some future Legislature as a correct and 
simple plan by which a great deal of financial trouble, which occurs 
every year in the State Comptroller’s department, may be prevented. 
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The plan proposes that the Commission, composed of the Governor, 
the State Treasurer and State Comptroller, shall form a business 
cabinet which will assume responsibility for the financial affairs of 
the State between legislative sessions. Under this plan supple- 
mental appropriation bills will be abolished. 





The case of Foley v. Home Rubber Co., decided by the Supreme 
Court January 11, reversing the decision of the Mercer Common 
Pleas, is an important one to all interested in the operation of the 
Workmen’s Compensation Act. In the opinion in the Court below it 
was held that the destruction of the Lusitania by a German submarine, 
resulting in the death not only of Foley, but of hundreds of other 
passengers and members of the crew, does not appear to the Court 
to have been a risk reasonably incident to the employment of the 
deceased, or one which might have been contemplated by a reasonable 
person when entering the employment as incidental to it. This view 
is not an unnatural one, especially as the circumstances were novel 
and without any exact precedent. We print in this issue the com- 
plete opinion of the Supreme Court, which takes the contrary view 
and will certainly be widely read and referred to in other States. 





In the city of Bordentown there was filéd with the city clerk, 
in May, 1915, a petition for an initiative ordinance under section 16 
of the Commission Government Act (P. L. 1911, p. 462). There was 
attached to the petition the requisite number of signers, being 15 per 
cent. of the voters of the city at the preceding general election. At 
the expiration of the statutory period of ten days, within which it was 
the duty of the city clerk to examine the petition and certify to the 
Commissioners the sufficiency of the signers, that is to say, a few 
hours before the time expired, there was presented to the city clerk 
a petition signed by twenty-one persons who had signed the original 
petition asking that their names be withdrawn therefrom. Thereupon 
the clerk certified that he had examined the attached petition for an 
initiative ordinance and found it “insufficient.” Certiorari being 
obtained to review the proceedings of the clerk and of the City Com- 
missioners (which latter body had granted the request for withdrawal 
and authorized the clerk to strike from the original petition on file 
the names of the withdrawing signers), the case came before the 
Supreme Court and an opirfon was rendered on December 28 last 
by Mr. Justice Kalisch. This opinion holds that the city clerk and 
the Commissioners acted in a wholly unauthorized manner; that the 
clerk’s duties are to examine such a petition and ascertain whether 
it conforms with the requirements of the statute. If it does not he 
is to return it to those who filed it, for the purpose of correction, and, 
if it does, he must certify it to the Commissioners. When he has done 
this jurisdiction vests, and it is too late for signers to withdraw. To 
accept a withdrawal certificate and then to certify that the original 
petition is insufficient does not conform to the intentions or scope of 


the Act. 
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THE LAWYER-STATESMAN. 
“THE LAWYER-STATESMAN.” 


The greatest leaders of this and every other civilized nation have 
been lawyers, who have dedicated their lives and fortunes to improv- 
ing the condition of humanity. Yet the very name of lawyer breathes 
popular distrust, and apprehension of ingenious arguments to destroy 
truth and cover over falsehood and crime, or to force legislation, favor- 
ing railroads and shipping interests. Thereby the lawyer-statesman 
comes into popular intamy and disrepute, as being a consistent sup- 
porter of every special interest, against all corrective and radical legis- 
lation. 

Now suddenly the nation realizes our motives in the world’s con- 
flict are misunderstood, and our explanations and apologies do not give 
satisfaction, even to our own minds. The thought presents itself, 
were not our statesmen-lawyers right in favoring these special inter- 
ests, and is not this radical legislation with which we have shackelled 
every industry and trade actually unjust, and destructive of American 
industrial efficiency? We realize that where men have spent life- 
times in building up great systematic organs of corporations, to 
regulate supply and demand, and to reduce productive cost of com- 
merce and manufacturing, we have ruthlessly and ignorantly classed 
all these great modern advances as monopolies, and proceeded to de- 
stroy every fountain of power and co-operation. 

These popular reforms simply entrench local aggrandizement and 
petty improvements, and impose the retention of impractical rules, 
duties and regulations. The old Roman citizenship was the most 
precious privilege given to a human, but to-day American citizenship 
is regarded as cheap at home and abroad. 

America faces the need of true-hearted, lawyer-statesmen, above 


' petty politics and office reward, to prove to Europe that there is 
_ > patriotism in this Republic, disdainful of the mercenary lust for gold. 
> Formerly we regarded America as a great melting pot, but suddenly 


we stare at millions of emigrants, with dual citizenship, necessary 
units of our industrial system, but fundamentally antagonistic to our 
supposed unity of common ideals. We are forced to sit placidly by 
in the face of accusations and misunderstandings and deny that we are 
concentrating our efforts upon the base hoarding of gold. But what 
then is our National Ideal, and where is the citizen who can unblush- 
ingly declare that America has stood uncompromisingly for Justice 
and Righteousness? Ah! you say, the times are disarranged,' and 
compromise was necessary to do justice to both sides. Have we been 
absolutely neutral, if uninterested, or, if interested, have we acted with 
impartial fearlessness? Will American institutions favor war or 
peace, Or peace at any price, or the primary consideration to evade 
every foreign entanglement, and say we want to be let alone? That 
is the privilege of a neutral power, and perhaps, after all, we still have 
a living opportunity to meet and answer. 

Now what is the solution? Our Peace Ship gloriously sailed, and 
several relief vessels followed; large foreign loans have been floated 
and munition plants erected and equipped; but we are stunned with 
the realization that the cost of living rises higher and higher, and the 
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wheel of fortune turns up for a few and down for many. An entirely 
new economic fabric must be woven to determine our national and in- 
ternational duties upon permanent lines, wherefrom we must never 
deviate, that a United America focus its aims upon greater stability 
than can ever come from commercialism. 

Industrial wealth is something that cannot be produced rapidly 
without impoverishing the producer, and perhaps in selling our com- 
modities to Europe, even at present high prices, we have not clinched 
a real bargain; certainly not, if we are, by any grim turn of fate, ever 
compelled to repurchase. a 

We have thrown our best to the consuming fire, but can we con- ~ 
tinue peace between our own capital and labor, between our own pro- 7 
ducers and consumers, and satisfy our politicians, our army, our navy; 
and are we prepared for the coveted peace among nations? Our posi- 7 
tion is false and dangerous, and we can not permit our love for Liberty © 
to drive us as a Nation to abandon unity, system and industrial appli- 7 
cation. Liberty of a free people means freedom to bind ourselves by 
laws, which nevertheless we must strictly and impartially enforce ; we 
must establish a universal system of equal taxation, and organize our 
industry and commerce, so as to guarantee freedom to consolidate and 
co-operate, to develop efficiency, and bring practical results. America 
cannot refuse the services of any statesman, who will come forward 
with the solution of our present day problems. 

Call back to the rescue of our Ship of State those statesmen- 7 
lawyers, servants of corporations, if you will, or, if the great trade or- 7 
ganizers will accept the opportunity of patriotic service, call upon 7% 
them, but let us reason now together, while we are yet neutrals. We 7 
have come to the parting of the ways and we must co-ordinate our 
State and National legislation in one grand effort, once for all, to ~ 
place America on the map as a Nation of ideals, fearless and powerful, 
a nation of business men, cohesive and unexploitable, a nation of unity © 
under one national emblem, honestly and sincerely devoted to world- 
wide humanitarianism and universal peace. 

There is now a place and a duty for you, lawyer-statesmen, above 
local interests and business demands, and an expectant nation looks 
to you with assurance, that ways and means will be devised to speedily 
meet and remedy the apparent need of trusty guides to lead us out of 
the maze of error, into a new unity of thought, purpose and activity. 


ELROY HEADLEY. 


Newark, New Jersey. . 





A vendor of an automobile, who takes notes for unpaid purchase 
money, retaining title to the machine as security, by placing the 
machine in the purchaser’s possession for use, is held in the Mississippi 
case of Broom v. Dalle, L. R. A. 1915D, 1146, to impliedly authorize the 
making of necessary repairs upon the machine, so that the lien for 
such repairs takes precedence of his lien, at least if he knew without 
protest that the repairs were being made. 







STATE V. GOLDSTEIN. 






STATE v. GOLDSTEIN. 






(Passaic Oyer and Terminer, February, 1917.) 
Indictment for Murder—Bail Denied. 


Case of State against Goldstein. Application to Justice of Su- 
preme Court to allow the prisoner out upon bail. 


yer 



















il 

3 Mr. Michael Dunn for the State. 

ed Mr. Nathan Rabinowitz for Defendant. 

er i MINTURN, J.: The defendant, a married woman with three 
ay small children, one an infant at the breast, was indicted for the murder 

m- 9 of her eldest boy, and is in custody upon the charge. 

o- The trial of the cause has been set down for the 28th prox. The 

y; i counsel for defendant now moves to admit her to bail upon the ground 

si- § that the presumption of her guilt, based upon the provable facts within 

ty J the possession of the State, is very slight, so slight, indeed, that no 

li- § reasonable presumption of guilt can be drawn from them. To some 

by extent the facts in the case have been presented to the Court upon 

ve this motion, for the purpose only of elucidating the contention of the 

ur defendant. If this application had been made before indictment 

nd found, it might be considered from a different view point. But the de- 






fendant having been indicted, it must be presumed that the facts upon 
which the grand jury reached its conclusion were sufficient in fact and 
in law to support it. It has been quite generally held that after in- 
dictment bail will be refused where the punishment is death or a de- 
grading imprisonment, because the finding of the indictment evinces a 
strong presumption of guilt. People v. Perry, 8 Abb. Pr. U. S. 27; In 
re Alexander, 59 Mo. 598; Ex-Parte Gans, 99 Mo. 193; Lynch v. Peo- 
ple, 38 Til. 494; State v. Herndon, 107 N. C. 834; Rigdon v. State, 41 
| Fla. 308. Nor will the Court, after indictment, attempt to overcome 
the presumption thus raised, and inquire into the merits of the indict- 
ment for the purpose of admitting defendant to bail. Ex-Parte 
Bryant, 34 Ala. 270. 

The entire subject is quite liberally treated in 3 R. C. L., pp. 2, 
etc., and the extensive annotations appended to In re Thomas, 39 L. 
R. A., U. S., 752, present abundant authority quite illuminative of the 
general rule. 

My inquiries regarding the general care and treatment which this 
defendant is receiving in the prison have assured me that neither her 
physical nor mental comforts and requirements are neglected; and 
that the preparations for her defense against this indictment will not 
be jeopardized by her imprisonment during the few remaining weeks 
of her retention prior to the trial. I am constrained, therefore, to deny 
the motion to admit her to bail. 
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; An omission to marry upon a particular day, is held not necessarily. 
° a breach of a promise of marriage, in Falk v. Burke, L. R. A. 1915B, 
: 279, since the contract necessarily continues in force until the one or 
t the other of the parties, by conduct or words, manifests an unwillingness 






to proceed to carry it out. 
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KELLY v. TIERNEY. 


(Bergen County Cireuit Court, January 5, 1917.) 
Attachment— Conditional Sale—Striking Out Complaint—Contract Executed in New 
York—Lex Rei Sitae. 

Case of Joseph P. Kelly, Plaintiff, against Patrick J. Tierney, 
Defendant. In attachment. 

Mr. Patrick H. Maley for Plaintiff. 

Mr. William J. Morrison, Jr., for Defendant. 

CAMPBELL, J.: This is a motion to strike out the complaint. 
The reasons urged are five in number, and may be shortly and con- 
cisely expressed as follows: 

1. The benefit of the New York statute relied on by plaintiff was 
expressly waived by the terms of the contract sued on. 

2. That the lunch wagon was delivered, retaken and sold at 
Hackensack, and therefore the statutes of New Jersey and not of New 
York control. 

3. That plaintiff cannot have the benefit of the statute of New 
York because the same is opposed to the public policy of the State of 
New Jersey, and therefore the right of recovery is fixed and limited 
by the laws of the forum. 

4. That the instrument upon which the action is brought is not a 
conditional bill of sale, but an agreement of bailment. 

5. That plaintiff did not pay or tender balance of purchase price 
within five days from default in payment of installments. 


I cannot consider that the contention that the instrument which 4 


is the basis of this action is an agreement for bailment is advanced 
with sufficient seriousness to require any further attention than the 
mere statement that, measuring it by all authorities, it is a conditional 
bill of sale as contended for in the complaint. 

The contention in paragraphs 1 and 4 of the complaint, that plain- 
tiff, the vendee, should have been allowed five days within which to 
pay all arrearages, is without merit, because the contract provides for 
such period of five days, not from the retaking by the owner, but from 
the default. The complaint admits two defaults, June 1 and July 1, 
1914. The retaking, as alleged by the complaint, was July 27, 1914. 

If, therefore, the contract is to be considered by the laws of this 
State, the admissions in the complaint are sufficient to show no cause 
of action—that is, that there were defaults in payments June 1 and 
July 1, 1914, a retaking by theyvendor on July 27, 1914, and no aver- 
ment of payment or tender of payment of the balance and under the 
contract within five days from default. 

But the gist of the action and the sole right of recovery is based 
upon the contention that the contract in question is to be construed 
and governed by the laws of the State of New York, and the parties 
thereto are governed by the Personal Property Law of New York 
(Consolidated Laws, Art. 4, Sec. 65 and 66), as set forth in the com- 

laint. 
. It is conceded that in New York it has been held, in Crowe v. The 
Liquid Carbonic Co., 208 N. Y. 402, that the vendee cannot, in such a 
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contract, waive the benefit of the provisions of such statute, a waiver 
in such a manner being opposed to the public policy of the State. 

The public policy of the State of New Jersey does not stand op- 
posed to the terms of this contract, and, if the contract is to be con- 
strued by the laws of New Jersey, the complaint does not present a 
cause of action. 

I am satisfied that the lex rei sitae, which, in this case, is also the 
law of the forum, controls and not the lex loci contractus. 

Conceding, as the complaint alleges, that the contract was 
executed and delivered in the State of New York, yet the complaint 
further, and, by reference to the contract, truly alleges, “that the de- 
fendant then and there delivered such lunch cart to plaintiff, and plain- 
tiff took possession at Hackensack, N. J.” 

Plaintiff in his brief insists that the general rule is: “A contract 
relating to movables must be construed according to the place where 
made and not according to the place where it is attempted to be en- 
forced,” citing Steam Lighter Marina, 7 N. J. L. J. 115, but concedes, 
“This is the general rule of law to which there are exceptions. To be 
brought within the exception the question of the validity of the instru- 
ment or title to the chattel must be involved, over which points there 
must be a conflict of the law of the situs and the lex loci contractus,” 
citing Cooper v. Philadelphia Worsted Co., 68 N. J. E. 622; Marvin 
Safe Co. v. Norton, 48 N. J. L. 415; Frazer v. Fredericks, 24 N. J. L. 
162; Varnum v. Camp, 13 N. J. L. 326. 

To these authorities may be added those cited by defendant in 
his brief: Larston Monotype Mach. Co. v. Curtis, 224 Fed. 403; Fisk 
v. Pelbles, 13 N. Y. St. Rep. 743; Union Locomotive & Exp. Co. v. 
Erie R. R. Co., 37 N. J. L. 23. And further: Knowles Loom Works 
v. Vacher, 57 N. J. L. 490; also, Am. & Eng. Enc. Law, 2d Ed. Vol. 6 
p. 442, where it is said: “Where a contract of conditional sale is made 
in one State and the property sold is afterward removed to another 
State in which the rights growing out of such a contract are sought to 
be enforced, the law of the latter State will generally determine the 
rights of the parties to the contract (citing Hart v. Barney, &c., Mfg. 
Co., 7 Fed. Rep. 543; The Marina, 19 Fed. Rep. 760; Marvin Safe Co. 
v. Norton, 48 N. J. L. 410), and though the contract be invalid where 
made, if valid under the laws of the State to which the property has 
been removed, it will be enforced.” 

_. Also, Title “Sales,” 35 Cyc., p. 121; “A contract of sale is con- 
sidered as made at the place where the transaction is finally con- 
summated by delivery and acceptance. A sale is deemed to be made 
at the place where it is executed by a transfer of the property in the 
goods from the seller to the buyer. Accordingly, if an order is given 
for goods and is accepted by delivery of the goods to a carrier for ship- 
ment, with the intention of transferring the property therein to the 
buyer, the sale is governed by the law of the place of shipment ; but, if 
it is the intention that the property shall not pass until delivery by the 
carrier to the buyer at the place of destination, the sale is governed by 
the law of that place.” 

P Also, Title “Sales,” sub-title “Conditional sales,” 35 Cyc., p. 666: 

Generally the law of the place where the contract was made will 
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govern. The place of contract is usually the place where it is actually 
completed by delivery; but delivery alone is not sufficient to deter- 
mine. the place of the contract, if the actual completion of the contract 
and its whole beneficial operation and effect takes place elsewhere. 
If the law in question pertains merely to the remedy it will not as a 
rule be enforced in another State.” 

Looking at the matter from another angle, and applying the rule 
laid down by the Court of Errors and Appeals in Mayer v. Rocke, 77 
N. J. L., which is that determined by the intention of the parties, I 
think again it must be said that the parties so formulated and worded 
their agreement as to fully and completely express the terms and con- 
ditions by which each and both expressed and desired to be bound, 
and that purpose could not be satisfied by construing their contract 
under the laws of the State of New York. 

And again in Runyon v. Groshow, 12 N. J. E. 86, at p. 93, this 
doctrine is adopted,—where a conflict of law exists, as between the 
place of the owner’s domicile and the place of the situs of the chattel— 
“that where such conflict of law occurs as one or the other of the parties 
must give way, the laws prevailing where the relief is sought must have 
the preference. Story’s Comp. of Law, Secs. 385, 388.” 

I conclude, therefore, that the contract sub judice must be con- 
sidered and governed by the laws of New Jersey, and therefore the 
complaint does not present a cause of action and the motion to strike 
it out must be granted, with costs. 

An order to that effect may be taken. 





JONES v. JERSEY CITY. . 


(Hudson Common Pleas, January 29, 1917.) 
Workmen’s Compensation Act— Municipal Employe Having Salary of Over $1,200— 
Construction of Act. 

Case of Catherine F. Jones, Petitioner, against Mayor and Alder- 
man of Jersey City, Respondent. Petition filed under Workmen’s 
Compensation Act. 

Mr. James F. Butler for Petitioner. 

Mr. John Bentley for Respondent. 

TENNANT, J.: The petitioner is the widow of Thomas L. 
Jones, who in his life time was employed by the Fire Department of 
the respondent, and as such was in receipt of a salary of thirteen 
hundred dollars per year. He met his death while employed and 
the accident arose out of his emgloyment. 

Prior to the decision of Allen v. Millville (87 N. J. L. 356) there 
was a question whether a municipal employé came under the terms 
of the Workmen’s Compensation Act. Whatever doubt there was 
on that point was removed by that case. It is said that the supple- 
ment to the Workmen’s Compensation Act (P. L. 1913, Chap. 145), 
was passed to extend the benefit of the Act to municipal employes. 
The Millville case seems to have made that unnecessary. But what- 
ever the reasons which prompted the legislation, it is obvious that it 
provides for the compensation under certain conditions. One of the 
conditions is that the employé shall not receive a salary of more 
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than twelve hundred dollars. It must be obvious that, if the Legis- 
lature intended to extend to all municipal employés the benefit of the 
Act, they expressed very clearly that it should not extend to those 
receiving a salary of more than twelve hundred dollars. 

It is urged, however, that the Act is supplemental to the original 
Act and not amendatory ; that the supplement refers only to employés 
who are injured, and does not apply to cases of death where depend- 
ents of employés are affected. I think a mere reading of the Act 
of 1913 destroys any such assumption, for the second section refers 
to the enrollment on the city pay roll of the persons who are entitled 
to the periodic payment “as his dependents.” If the petitioner’s 
theory is correct, the Compensation Act has been extended by the 
Act of 1913 to injuries to municipal employés where the salary is not 
greater than twelve hundred dollars per year, and the original Act, 
as interpreted by the Millville case, still applies to dependents of 
employés, without regard to the conditions mentioned in the 1913 
Act. If, in the original Act, the Legislature had attempted in pro- 
viding for compensation to make a distinction or classification 
between those who were injured employés and those who were 
dependents of employés, some doubt might now arise. By a reading 
of paragraph seven of section two of the original Act, no such 
distinction will be found. In fact, the very language of this section 
provides “compensation for personal injuries to or for the death of 
such employé.” And, again, “except where the injury or death,” 
etc., etc. The general scheme of this section covers both cases in 
most general terms. Furthermore, by the third (the last) section of 
the Act of 1913, all Acts inconsistent with that Act are repealed. It 
seems to me to be clear that the effect of the Act of 1913 is to narrow 
the Compensation Act in its application to municipal employés; they 
are within its beneficient provision only if they earn a salary of twelve 
hundred dollars per year, or less. 

_ There is one embarrassment to making the present determina- 
tion, and that is the formal judgment I gave in the case of Katherine 
Lovell Borst v. Jersey City, in which I find that the facts were the 
same as in the present case. In that case, however, I gave very little 
consideration to the question, as I understood I was asked to give 
only a formal judgment in order that the matter might be reviewed 
by the Supreme Court. I am informed that a writ of certiorari 
has been pending in that case for about a year. As in this case I 
have taken the opportunity to consider the matter more carefully, 
and am now reaching a conclusion different from that found in the 
case above mentioned, I have suggested to counsel that suitable 
arrangement may be made for the presentation of both cases to the 
Supreme Court at one time. 

There may be a question as to the constitutionality of the Act 
- 1913, which I do not believe should be passed upon in the Common 

eas. 

My conclusion is that as the employé, on whom the petitioner 
was dependent, received a salary greater than twelve hundred dollars 
a orn the petitioner is not entitled to recover under the Compensa- 

on Act. 
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IN RE BROWN. 


(Before Joshua R. Salmon, Judge of Morris County, January 26, 1917,) 
Automobile Accident—Dtsorderly Persons and Motor— Vehicle Acts—Improper Records. 


In the matter of the petition of John Otto Brown for a review of 
the proceedings before John W. Young, Police Justice of the Town 
of Dover, County of Morris and State of New Jersey, wherein and 
whereby the petitioner was convicted of violation of the Disorderly 
Act. 

Mr. David F. Barkman for Petitioner. 


SALMON, J.: The petition sets up four reasons alleged by 
petitioner as cause for setting aside his conviction. In his brief, 
however, petitioner argues his petition and states the ground for 
review to be upon the following proposition: “That the record of 
the conviction does not show that the conviction and sentence of the 
said John Otto Brown were in accordance with the statutes in such 
cases made and provided.” 

The complaint alleges a violation of “section 47 of the Motor 
Vehicle Act of the State of New Jersey, comprising Chapter 113. 
Laws of 1906, and the amendments thereto and supplements thereof, 
in this respect, to wit:” Then a statement follows to the effect that 
“the complainant, William Duffy, was driving west on Blackwell 
street in said Town of Dover with his horse and wagon; he met the 
defendant, John Otto Brown, who was driving an automobile in a 
reckless manner on said thoroughfare, and the said John Otto Brown 
did run into the complainant’s wagon and did damage it to consider- 
able extent and threw both of the occupants out, the said John Otto 
Brown being under the influence of liquor at the time of driving the 
automobile and in an intoxicated condition, in violation of Chapter 67, 
Laws of the State of New Jersey of 1913, entitled ‘A supplement 
to an act entitled “An act concerning disorderly persons” (Revision of 
1898) approved March 12, 1913.’ Wherefore the said William Duffy 
says that the said John Otto Brown has incurred the penalty pre- 
scribed by Section 47 of the above mentioned Act, and prays that 
the said John Otto Brown may be apprehended and dealt with accord- 
ing to law.” 

The warrant embodies references to proof having been made 
before the Police Justice of violations of “the provisions of section 47 
of the Motor Vehicle Act of the State of New Jersey, comprising 
Chapter 113, Laws of 1906, as amended and supplemented, and the 
amendments to Crimes Act, and Road Acts, affecting the use of 
Motor Vehicles in the followin’ respect, to wit: That the said John 
Otto Brown, on the second day of November, upon West Blackwell 
street, in the Town of Dover, County of Morris, State of New Jersey, 
was under the influence of intoxicating liquors and did drive his auto- 
mobile in a reckless manner on said thoroughfare, and the said John 
Otto Brown did run his automobile into the complainant’s wagon and 
did damage it to considerable extent and threw both of the occupants 
out, and said John Otto Brown, being under the influence of liquor at 
the time of driving his automobile and in an intoxicated condition in 
violation of Chapter 67 of the Laws of the State of New Jersey, 1913, 
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entitled ‘A supplement to an act entitled ‘An act concerning disorderly 
persons’ (revision of 1898) approved March 12, 1913.” 

The record of conviction brought up is as follows, to wit: “Be- 
fore John W. Young, Police Justice of said Town of Dover, State of 
New Jersey, Town of Dover, ss. 

“Whereas, William Duffy, who prosecutes for the State of New 
Jersey, did make complaint on oath before me on the second day of 
November, nineteen hundred and sixteen, that while the complainant, 
William Duffy, was driving west on Blackwell street in said Town 
of Dover, with his horse and wagon he met the defendant, John Otto 
Brown, who was driving an automobile in a reckless manner on said 
thoroughfare, and the said John Otto Brown did run into the com- 
plainant’s wagon and did damage it to considerable extent and threw 
both of the occupants out, the said John Otto Brown being under 
the influence of liquor at the time of driving the automobile and in an 
intoxicated condition, in violation of Chapter 67, Laws of the State 
of New Jersey of 1913, entitled ‘A supplement to an act entitled “ An 
act concerning disorderly persons”’ (Revision of 1898), approved 
March 12, 1913; and, whereas, upon the filing of the said complaint I 
did issue a warrant against the said John Otto Brown, returnable 
forthwith, and the said John Otto Brown plead not guilty; and, 
whereas I have on this second day of November, nineteen hundred 
and sixteen, lawfully heard the complainant prosecutor, who testi- 
fied that John Otto Brown was driving on West Blackwell street in 
an eastward direction while the complainant was driving on said 
thoroughfare in a westward direction, and that said John Otto 
Brown, being under the influence of liquor, did run his auto- 
mobile into the complainant’s wagon, and having duly considered 
the complaint and the evidence, I do convict the said John Otto 
Brown of being guilty of offending against the provisions of section 
47 of the Motor Vehicle Act of the State of New Jersey, comprising 
Chapter 113, Laws of 1906, in manner and form and at the time and 
place alleged in said complaint, and do give judgment against the 
Jail for a period of thirty days, and to pay the cost of prosecution. 


“JOHN W. YOUNG, 
“Police Justice of the Town of Dover. 


“I, John W. Young, Justice of the Peace, do hereby certify 
that the annexed papers are the papers on file in my Office in the 
= of John Otto Brown, convicted of violation of the Disorderly 

ct. 

“Witness my hand and seal this 9th day of November, 1916. 


(Seal) “JOHN W. YOUNG, 
“Justice of the Peace.” 


It will be observed that this record indicates that the Police 
Justice did convict the petitioner “of being guilty of offending 
against the provisions of section 47 of the Motor Vehicle Act of the 
said John Otto Brown for the penalty of imprisonment in the County 
State of New Jersey, comprising Chapter 113, Laws of 1906.” 

By reference to said Chapter 113, P. L. 1906, as found on page 
177, it will be seen that there are but forty-three sections in all. in 
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said Act, section 19 provides as follows: “No intoxicated person 
shall drive a motor vehicle.” May it not have been that it is sec- 
tion 19 to which the Police Justice intended to refer? An examina- 
tion of the Statutes from 1906 to 1916, inclusive, does not reveal any 
Chapter, included among the many supplements and amendments 
to the Act of 1906, which includes within it the designation of “sec- 
tion 47.” Indeed no provision other than said section 19 seems to 
treat of an intoxicated person, as developed in such an examination. 
The penalty provision under the Act of 1906, applicable to violations 
of section 19, as found in said Act, in part 9, section 35, Chapter 277, 
P. L. 1912, at page 499, amends said section 35, but does not change 
the penalty applicable to violations of section 19. 

Chapter 67, P. L. 1913, found on page 103, is a supplement to an 
Act, entitled “An act concerning disorderly persons (Revision of 
1898).” This Act is referred to by the Police Justice in the com- 
plaint, warrant and record of conviction. The minimum penalty 
provided for in said Act is that which was imposed in the case, and 
is such penalty as might have been imposed in a proper case for 
a violation of section 19 of the Act of 1906. 

It will be readily seen that there is a marked error in the refer- 
ence to “section 47,” and a certain defect in the record of conviction 
with respect to the alleged fact that the petitioner was convicted 
under the Act of 1906, while the certificate indicates that he was, as 
stated therein, “convicted of violation of the Disorderly Act.” 

The record shows that petitioner entered a plea of “not guilty,” 
but it is silent as to whether or not petitioner made a confession of 
anything, or, in fact, whether he was heard at all. Nothing is stated 
to indicate that he waived a hearing, nor that he was given any oppor- 
tunity of being heard. 

The record shows that the complainant prosecutor testified, and 
there is sufficient to indicate, that the complainant charged petitioner 
with “being under the influence of liquor.” -However, there is no 
evidence referred to in the record that tends to warrant the inference 
that petitioner was found “under the influence of liquor,” excepting 
perhaps the alleged fact on the part of the complainant that petitioner 
“did run his automobile into the complainant’s wagon.” The record 
does not disclose any evidence in the case descriptive of petitioner’s 
actions, manner or words from which the inference might be drawn 
that he, the petitioner, was in fact “intoxicated” or “under the 
influence of intoxicating liquorg.” This the record should show. It 
may be gathered that there was evidence of the complainant going 
to the fact that petitioner “did run his automobile into the complain- 
ant’s wagon” while “being under the influence of liquor.” Is this 
sufficient evidence respecting the prohibition of the statute of 1906, 
which provides that “no intoxicated person shall drive a motor 
vehicle,” or the statute of 1913, which adjudges a person to be dis- 
orderly who shall operate an automobile “while under the influence 
of intoxicating liquors?” It would seem entirely manifest that there 
should be evidence of the actions, words and condition, or at least of 
some of them, that would inform the magistrate and likewise the 
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reviewing Court of the offense sufficiently to bring him within the 
terms of these penal statutes. 

Under the title of “Contents in General” of the record of convic- 
tion, “Cyc.” says, in Vol. 12 at page 328, that “The justice before 
whom conviction is had should make out a record of conviction, which 
should contain the information or complaint under oath, giving the 
date and place where made and the names of the complainant, magis- 
trate, and accused, the time of committing, with an exact description 
of the crime, the summons or warrant, with the statement that the 
defendant was duly notified thereof, that he appeared and confessed, 
or that evidence for and against him was taken and reduced to writ- 
ing, that it is returned with the record and the judgment of con- 
viction, which must be expressed in legal form and not in vague and 
loose terms. Greater certainty is always required in records of sum- 
mary convictions before justices of the peace and police courts than 
in the case of indictments.” 

Under the caption, “Setting out Evidence,” “Cyc.” also says, at 
page 329, that “The record of the proceedings and conviction before 
the Justice must contain the substance at least of the evidence taken 
before him, to enable the Appellate Court to determine whether the 
Justice has or has not exceeded his jurisdiction. If the record filed 
does not contain the evidence the sentence should be set aside.” 

In the case of Orange v. McGonnell, 71 Law 418, Mr. Justice 
Dixon held for the Supreme Court, that “In all actions before inferior 
magistrates upon penal statutes or ordinances, if the proceedings be 
summary, that is, without a right to trial by jury or an appeal, a 

record must be made, showing all the requisites of a legal trial, con- 
| viction and judgment, and this, whether the action be in debt, or 
trespass, or on mere complaint.” 

_ The following extracts from the several cases should be enlight- 
ening upon the specific question, namely: “What should the record 
of conviction show?” 

“The conviction must contain sufficient of the evidence to show 
the legal propriety of the judgment founded upon it.” Doughty v. 
Conover, 42 Law 193. 

“A conviction under the Act concerning disorderly persons must 
set out the evidence, so that this Court can see whether the judgment 
is well founded.” Lyons v. Spraftford, 43 Law 376. 

_ “It (the record) must set forth the evidence on which the con- 
viction rests, and the offense of which the defendant is found guilty.” 
Holberg v. Newton, 49 Law 617. 

“Where a special power is given to a magistrate by statute to 
convict an offender in a summary manner, without trial by jury, 
the record must show everything necessary to constitute a legal con- 
viction.” Hankinson v. Trenton, 51 Law 495. 

“When, in summary proceedings under the Act concerning dis- 
orderly persons, an offender is adjudged guilty, the magistrate should 
make out a conviction, which is a record of the proceedings, and should 
contain the complaint or information, or its substance; the issuing 
and return of process; the appearance of the person charged, and his 
defence or confession ; if he has not confessed, the evidence produced, 








80 THE NEW JERSEY LAW JOURNAL. 


and, lastly, the judgment of the magistrate, which must conform 
to the provisions of the particular section of the Act under which the 
proceedings were instituted.” Preusser v. Cass, 54 Law, 532. 

“The record of the conviction must show on its face every neces- 
Sary ingredient of the offense. It must set out the offense with which 
the offender was charged, the names of the witnesses and sufficient 
of the evidence to show that the offense was committed, upon what 
evidence the conviction was had, and of what offense the offender 
was found guilty and the judgment which was imposed.” Salter 
v. Bayonne, 59 Law 128. 

“A summary conviction, which does not contain the evidence 
upon which it was had, is fatally defective.” Kolb vy. Boonton, 64 
Law 163. 

Therefore, the conclusion is necessarily reached that the con- 
viction in this case should be set aside, first, because the conviction 
seems to have been founded upon a section of statute referred to as 





“section 47,” when from examination it is impossible to find any such 9) 


section in the Act of 1906; secondly, because, according to the certifi- 
cate of the justice, the petitioner was convicted of violating the Dis- 
orderly Act, whereas the penalty inflicted purports to have been 
imposed because of a violation of the Motor-Vehicle Act of 1906; 
thirdly, because it does not appear from the record that the defendant 
either made confession or was given a hearing in the premises; and, 
lastly, because the record of conviction does not comply with the 
provisions of law respecting those features which should be shown 
by it, as set forth in the record itself, and with the foregoing stated 
principles of the cases that must be applied to it. 


An order accordingly will be made setting aside the conviction ~ 


in this case. 





FOLEY v. HOME RUBBER CoO. 


(N. J. Supreme Court, Jan. 11, 1917). 
Workmen’s Compensation Act—Death Arising by Accident out of Employment—Th 
Lusitania Disaster. 

Case of Thirza Ann Foley to obtain compensation for the death 
of her husband, Arthur F. Foley, an employé of the Home Rubber Co. 
Judgment was rendered in the Mercer Common Pleas January, 1916, 
for the employer (see 39 N. J. L. J. 115), and petitioner brings cer- 
tiorari. ‘ 

Argued February Term, 1916, before Parker, Minturn and 
Kalisch, JJ. ‘ 

Mr. F. W. Gnichtel for Prosecutrix. 

Messrs. Jess & Rogers for Respondent. 

KALISCH, J.: [After reciting the facts; see 39 N. J. L. J. 115.] 
Whether or not an accident arose out of an employment is invariably 4 
mixed question of law and fact. It is well settled by the decisions of 
our Courts that if there is any testimony to support the determination 


of fact it will not be reviewed. 
Here, however, it is apparent that the determination of fact was 


founded upon a misconception by the trial Judge of the legal principle 
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applicable thereto, and therefore the legal propriety of such finding is 
reviewable. ; . ; 

The trial Judge appears to have disposed of the facts involved in 
this case upon the mistaken notion that, in order to hold a master re- 
sponsible for an injury to his employé as the result of an accident, the 
accident must be one of which the actual or lawfully imputed negli- 
gence is the natural and proximate cause, whereas it is clear from a 
plain reading of the statute that the question of negligence does not 
enter into the consideration of the case at all, where compensation 1s 
sought, as in this case, under section 2 of the Workmen’s Compensa- 
tion Act (P. L. 1911, p. 136). 

The legal principle which was applied by the trial Judge to the 
facts of the present case is solely applicable to actions at law com- 
menced under section 1 of the Act above recited. 

The question presented for our decision is whether the destruc- 
tion of the Lusitania by a submarine and the death of the deceased in 
consequence was an accident arising out of the employment. The 
facts in this case are undisputed, and therefore the same situation in 
that respect is present, as existed in Walther’s Executrix v. American 
Paper Co., 99 Atl. 263, decided at the November Term, 1916, of the 
Court of Errors and Appeals, where the Court reviewed the finding of 
the Court of Common Pleas, affirmed by the Supreme Court, in 98 Atl. 
264, that the accident established by the evidence arose out of the em- 
ployment, and reversed the judgment. 

For the respondent it is contended that the accident did not arise 
out of the employment, in that the destruction of the Lusitania by be- 
ing torpedoed was something that was not reasonably to have been 
anticipated. In Hulley v. Moosbrugger, 88 N. J. Law, 161, 95 Alt. 
1007, L. R. A. 1916C, 1203, the Court of Errors and Appeals decided 
that, where an accident is the result of a risk reasonably incident to 
the employment, it is an accident arising out of the employment. In 
that case it was held that skylarking among employés whereby a co- 
employé who neither instigated nor took part in it was injured was 
not a risk reasonably <o be anticipated by the employer, and therefore 
the ia was not the result of an accident arising out of the employ- 
ment. 

Following the rule laid down in that case, it was held by this 
Court in Schmoll v. Weisbrod & Hess Brewing Co., 97 Atl. 723, where 
the agent and collector of the brewing company, while on his employ- 
er’s business in a district of bad repute, was shot by some person un- 
known, that, in the absence of any proof that the motive of the as- 
sailant was robbery or that the employer had notice or knowledge of 
the dangerous character of the locality, it could not properly be said 
that the shooting of the agent was an accident arising out of the em- 
ployment. In Walther v. American Paper Co., supra, the decedent 
was a night watchman in a mill, and while engaged in such employ- 
ment was struck down with a club and killed by his assailant who took 
from the vest pocket of the deceased $15. The assailant knew that 
the deceased had been paid his wages that day and went to the mill 
in the nighttime on purpose to rob the deceased. He made no at- 
tempt at any robbery from the office of the mill or any destruction of 
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the mill property or any mischief or crime other than the robbery of 
Walther. 

The Court of Errors and Appeals held that the death of the de- 
ceased was not the result of an accident arising out of his employ- 
ment, and that the case could not be distinguished from Hulley v. 
Moosbrugger, supra. From this it is plainly inferable that it was the 
view of the Court that, since the design of Walther’s assailant was di- 
rected against Walther personally, and not against the property of 
the master, and therefore might have been carried out at any other 
time or place, it was an act so unrelated to the employment that it 
could not be reasonably said to be an accident arising out of the em- 
ployment. We think the present case is clearly distinguishable from 
the cases cited. The agreed facts disclose that the Home Rubber 
Company knew that its agent was booked for a passage on the Lusi- 
tania; it knew that the Lusitania was a ship steaming under the flag 
of Great Britain, a nation at war with Germany ; it knew (according to 
the stipulation) that a war zone had been declared by the German 
government in which all enemy ships would be liable to destruction 
by German naval forces, thus endangering the lives of passengers. 
The stipulation from which the inference of such knowledge of the re- 
spondent is drawn reads as follows: 

“That while the said steamship Lusitania was on its way across 
the Atlantic ocean, and while passing the coast of Ireland, and in the 
zone of waters theretofore publicly declared by the German govern- 
ment to be a war zone, in which all enemy ships would be liable to de- 
struction by German naval forces,” etc. 

But if it can be fairly said that the respondent had no notice of 
this declaration of the German government, and was not, therefore, 
legally bound to take notice of it, nevertheless it was bound to take 
notice that a condition of war existed between Great Britain and Ger- 
many, and that ships of the enemy were subject to be captured or de- 
stroyed by such warring nations. This was a danger reasonably to 
be apprehended. This danger attached itself to every traveler on an 
enemy ship, whether engaged in the pursuit of pleasure or in the 
course of his or her employment. 

The extraordinary risk in the present case arose from the fact that 
Foley was on an enemy ship in the course of his employment. His 
employer knew of this risk. If the Lusitania had been lost through a 
collision, fire, or storm at sea resulting in the death of Foley, it would, 
under the principle enunciated in all the cases bearing on this subject, 
be held to have been an accident arising out of his employment. 

Foley’s presence on the ship Was connected with the very employ- 
ment in which he was engaged. The fact that the Lusitania was lost 
through none of the common perils of the sea, but by an extraordinary 
peril, does not make the extraordinary peril less a cause of accident 
arising out of Foley’s employment. Both Foley and his employer 
were chargeable with knowledge of the perils of war upon the high 
seas. They must be assumed to have known that a belligerent vessel 
sailing under a belligerent flag carrying contraband of war subjected 
the vessel to attack by an enemy vessel, and that as a result of such 
attack, under many contingencies recognized by the law of nations, not 
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only the loss of the vessel attacked, but the loss of lives of those upon 
her, might result. The fact that the attack in this instance was not 
executed in a way that might have been anticipated, but in a manner 
said to be contrary to the law of nations, may operate to qualify the 
degree or nature of the danger and risk to such a peril, but does not 
eliminate the essential factor in the case that the voyage was one 
pregnant with risk which the employer must have contemplated, as 
arising out of and in the course of the employment. Such appears to 
have been the reasoning in Zabriskie v. Erie R. Co., 86 N. J. Law 266, 
92 Atl. 385, L. R. A. 1916A, 315, holding that, where the employé left 
the shop and crossed a danger zone of two railroad tracks of the main 
line of the Erie Railroad, laid at grade, upon a much-traveled public 
highway, in order to reach a toilet, and was killed,that the danger and 
risk of the journey must have been within the contemplation of the 
employer. It becomes at once apparent that the fact whether or not 
the automobile which killed the employé was operated in a lawful 
manner or was lawfully upon the highway was not regarded as an 
essential factor in the case. 

In the present case, if the Lusitania had struck a mine instead of 
being torpedoed resulting in Foley’s death, could it be reasonably 
contended that his death was not due to an accident arising out of his 
employment? We think not. It may be well said that those whose 
employments require them to travel by land or sea are known by their 
employers to be subject to the common perils that such traveling in- 
curs. The risk is inherent in the employment itself. The manner in 
which the accident is brought about is not at all of the essence of the 
matter ; the vital question always being: Was the accident connected 
accident arising out of his employment? This is the underlying doc- 
ment, provided it occurred in the course of the employment. 

Let us test the soundness of the proposition just stated. Sup- 
pose the Lusitania had not been torpedoed, but captured, and in trans- 
ferring the passengers to life boats Foley lost his life, or after the pas- 
sengers had been transferred to lifeboats a storm had arisen sinking 
the lifeboat in which Foley was; could there be any doubt whatever 
that Foley would have been considered to have lost his life by an 
accident arising out of his employment. This is the underlying doc- 
trine of Zabriskie v. Erie R. Co., supra, and Terlecki v. Strauss, 85 N. 
J. Law 454, 89 Atl. 1023; 86 N. J. Law 708, 92 Atl. 1087. 

It is a matter of common knowledge that thousands of traveling 
salesmen travel daily in the course of their employment in cars pro- 
pelled by steam, electricity, and other propelling power, and therefore 
are subject to the risk of being injured or killed by reason of a collision 
or derailment, or by the cars going through an open draw or falling 
from a defective trestle, etc. The fact that the collision or derailment 
was caused by some malicious person with the design to injure a rail- 
toad company or some person in its employ would not operate to 
make an injury received by a salesman traveling on the car collided 
with or derailed any the less an injury the result of an accident aris- 
ing out of the employment of such salesman than if such injury had 
been received by him as a result of the cars going through an open 
draw or falling from a defective trestle. 
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It must be borne in mind that the denial of a right of compensa- 
tion in the Walther Case was put upon the ground that the design of 
the assailant was to rob Walther, and not Walther’s master, and 
hence the attack made on Walther was not connected with Walther’s 
employment, and that the denial of compensation in the Schmoll Case 
was rested upon the fact that, though the brewery collector was shot, 
whether out of revenge for some personal wrong done to his as- 
sailant or by mistake or accident did not appear, and there was no 
fact or circumstance from which it could be reasonably inferred that 
the shooting had some connection with the collector’s employment. 

The present case is clearly distinguishable from the cases referred 
to in which compensation was denied, in that it cannot be properly 
said here that there was any malicious design on the part of the Ger- 
man naval forces against Foley or any other passenger, and it may 
be safely assumed that the prime object of the German naval forces 
was to destroy the enemy’s ship, and not the lives of its passengers. 

It is said that the attack made on the Lusitania from a humane 
and civilized standpoint, was barbarous and cruel and in violation of 
the law of nations, and that therefore the act of torpedoing the steam- 
er was not within the contemplation of the employer when the risk of 
going by such steamer was undertaken by its agent Foley. We do 
not think that the lawfulness or unlawfulness of the conduct of the 
German naval officers affects the matter at all. If the Lusitania had 
been attacked by a German cruiser, and, instead of surrendering, of- 
fered resistance or attempted to run away, and thereupon the German 
cruiser by a well-directed shot struck the steamer in a vital part, caus- 
ing her to sink, and Foley to lose his life, it would hardly have been 
contended by respondent that the death of Foley was not due to an 
accident arising out of his employment. Foley’s employer knew that 
the former had taken passage on a British ship and that such ship was 
subject to the risk of capture by the German naval forces, in what 
manner that might be accomplished was unimportant, so long as the 
employer was aware of the risk. Whether the ship was destroyed by 
lawful or unlawful means is immaterial. 

We think, therefore, that Foley’s death was due to an accident 
while in the course of his employment, and that such accident arose 
out of his employment. 

The judgment of the Court of Common Pleas is reversed, and the 
case is remanded to that Court to be proceeded with according to law. 





BURD v. RICHARD§ON & BOYNTON CO. 


(Morris Common Pleas, January 26, 1917). 


Workmen’s Compensation Act—Injury to Eye—Beginning Proceedings— Permanent Disa- 
bility— General Release. 


Case of James A. Burd, Petitioner, against Richardson & Boynton 
Co., Respondent. Petition filed under Workmen’s Compensation Act. 

Mr. William C. Gebhardt for Petitioner. 

Mr. Walter L. Glenney for Respondent. 


SALMON, J.: The petitioner sustained injury to his right ey¢ 
on January 29, 1915, by an accident arising out of and in the course 
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of his employment. At the time he was employed by the respondent 
and was engaged as a moulder in respondent’s plant, making cast 
pieces for all kinds of furnaces, placing patterns in the moulds and 
ouring the iron. When the accident occurred he was procuring a 
ladle of iron, and some of it fell on the ground and splashed therefrom, 
hitting petitioner in the eye. 

Petitioner was temporarily incapacitated from work for about 
five weeks. His wages varied from thirty-five to forty dollars per 
week. Compensation has been paid for injury producing temporary 
disability. The petition is filed to determine the question of disability 
partial in character but permanent in quality, and the amount of com- 

ensation to which the petitioner is entitled because of such alleged 
disability. 

The questions involved are, to quote from respondent’s brief: 

“1. Is the proceeding barred by reason of not having been com- 
menced within one year after the date of the accident? 

“2. Is the petitioner entitled to any compensation for permanent 
disability, and if so, how much? 

“3. Is the proceeding barred by reason of the petitioner having 
executed a general release on or about March 6, 1915?” 

These questions should be taken up and disposed of in the order 
named. 

The petition was filed January 25, 1916, or four days before the 
expiration of one year from the date of the accident. An order was 
signed March 17, 1916, fixing April 14, 1916, for the day of hearing, 
and directing service of an uncertified copy of the order, together 
with a copy of the petition, within six days after the date of the order. 
Copies of the petition and order were served on the respondent March 
30, 1916, and an answer was filed April 4, 1916. 

It is contended that the petitioner has not complied with the 
provisions of the Act in that he “did not present his petition to a 
Judge of this Court, as required by Section 20, which is a condition 
precedent to its being filed, nor did he within six days after the filing 
of said petition serve upon the employer the said petition together with 
an order fixing a time and place for hearing, as required by Section 20.” 

Paragraph eighteen of the Act provides that, in case of a dispute, 
either party may submit the claim to the Judge of the Court of Com- 
mon Pleas of such county as would have jurisdiction in a civil case. 
Paragraph twenty reiterates that either party may present a petition 
to the Judge, and upon the presentation of which the same shall be 
filed with the Clerk, and “the Judge shall by order fix a time and place 
for the hearing thereof, not less than three weeks after the date of the 
fling of said petition. A copy of said petition and order shall be 
served as summons in a civil action and may be served within six 
days thereafter upon the adverse party. Within seven days after the 
service of such notice the adverse party shall file an answer to said 
_. unless the Court for good cause shall grant further 

re 6 ¢* 

Paragraph twenty-three, under section three, provides in the last 
clause that all claims “shall be forever barred unless within one year 
after the accident the parties shall have agreed upon the compensation 
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payable under this Act, or unless within one year after the accident 
one of the parties shall have filed a petition for adjudication of com- 
pensation as provided herein.” 

At the outset it should be borne in mind that the proceeding in 
any view has to do with a contractual obligation created by Section ? 
of the Act. It has been held, in Winfield v. Erie R. Co., 96 Atl. 394 
that “The liability enforceable in a proceeding under the Workmen's 
Compensation Act is not a liability arising out of negligence, but a 
contractual obligation created by section 2 of the Act with the consent 
of both the employer and the employé;” and as shown by the sections 
above quoted, either party may institute the proceeding to the end 
that said contractual obligation may be fixed and determined. 

In this case there is no question involving the seasonable filing 
of the petition itself, nor the time fixed for hearing in the order, but 
the objection goes to the delay in making the order, and the deferred 
service thereof, with a copy of the petition. However, respondent 
does not allege prejudice, nor does it contend that it has sustained 
any injury because of the alleged faulty service. The objection is 
one that runs exclusively to the procedure, and the alleged failure, on 
the part of the petitioner, to comply with it. 

Much of the difficulty surrounds the word “may” as used in 
paragraph 20, second clause, wherein it is stated that “A copy of said 
petition and order shall be served as summons in a civil action and 
may be served within six days thereafter upon the adverse party.” 

Another phase has to do with the question whether or not the 
fact must be that the Judge shall, at the time of the presentation of 
petition, by order fix a time and place for the hearing thereof. Pro- 
vision is made for the granting of further time to the adverse party for 
filing an answer, depending upon good cause being shown. It should 
here be noted that it is clear that the petition shall be presented to 
the Judge, upon which presentation the same shall be filed with the 
clerk of the Court; but, as to whether or not the petition in question 
was thus presented to the Judge, there appears no record information 
or evidence going to that fact. It may therefore be properly assumed, 
nothing to the contrary appearing, that such presentation of the peti- 
tion to the Judge was made at the time of filing with the clerk. It is 
also plain, as before remarked, that no order was made bearing the 
date of the filing of the petition. 

It is apparent that a copy of the petition and copy of the order 
are of the nature of process in the suit, if the latter is a proper designa- 
tion of the proceeding. The Act clearly states that such copy of 
petition and order shall be sefved as summons in a civil action. 
Immediately arises the query as to the matter of time during which 
such service shall be made. The Act says that a copy of the petition 
and order may be served within six days thereafter, which word 
“thereafter” clearly refers to the date of filing the petition. The 
original Act of 1911 used similar language, but the time therein stated 
was four days. Is the word “may” used in an imperative sense, or is 
it directory only? Has it the significance of the words “shall” or 
“must?” The language respecting fixing a time and place for hearing 
is left, at least, directory by the use of the word “shall ;” the same is 
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true with respect to the filing of an answer. The adverse party shall 
file an answer within seven days unless granted further time. If the 
Legislature intended that the service of the copy of petition and order 
must be made within six days after the date of filing the petition, it is 
none too much to say that the language to thus show its intention is 
most unfortunate and equivocal. In Kennelly v. Jersey City, 57 Law, 
293, it is held that “The general rule is that the word ‘may’ imposes 
a duty whenever it is employed in a statute to delegate a power, the 
exercise of which is important for the protection of public or private 
interests ;” and in the case of Seiple v. Borough of Elizabeth, 27 Law, 
407, it is said that “The true rule of construction is, that the word 
may is to be taken as meaning must or shall only in cases where the 
public interest and rights are concerned, and where the public or third 
persons have a claim de jure that the right shall be exercised. In 
other cases the enactment is not imperative, but left to sound dis- 
cretion.” 

The Practice Act of 1912 (supplement to Act of 1903), pages 377 
and 384, defines the word “may” as follows: “The word ‘may’ is not 
mandatory,” and “The word ‘may’ as used in these rules is not 
mandatory.” 

A case might be assumed in which the respondent is an individual 
doing business within this State and county, but residing without the 
State, and temporarily absent from his place of business, and, in fact, 
confined to his residence without the State for and during a period of 
upwards of six days after an employé has presented his petition to 
the Judge and filed it with the clerk, and secured an order fixing a 
time and place for hearing. Can it be properly said that such a condi- 
tion, thus preventing service, shall result in the failure of the pro- 
ceeding for such a cause? (Service of a summons shall be made 
upon the defendant in person, or left at his usual place of abode. 
Practice Act of 1903, par. 52. “Service must be personal upon the 
defendant, or the summons left at his dwelling house.” Rogers v. 
Jarman, 3 Law 527.) In Diskon v. Bubb, 96 Atl., 660, it is held re- 
specting the provision that, “within thirty days after the final hearing 
the judge . . . shall file his determination;” that “The require- 
ment of the statute in that regard seems to be directory only.” And 
there it will be seen that the word “shall” is used. We have nothing 
to do here with the return day, for the answer was filed ten days prior 
thereto; however, this perhaps would be a subject for an amendment 
in a proper case, In Walnut v. Newton, 82 Law, 290, it was held 
respecting replevin cases that “The proper practice in cases where 
service of original process cannot be made in due season before the 
return day, is to amend the writ by extending the return day, and 
make service thereof based on such new return day.” 

Attention is again called to the saving clause respecting the filing 
ofananswer. This, of course, refers to a time subsequent to the insti- 
tution of the proceeding. It cannot be that the provisions of the Act 
are so rigid and inexorable that a greater liberality is extended to 
the adverse party than would obtain respecting the progress of the 
proceeding from the position occupied by the moving party. It is 
not too much to emphasize the extreme importance of the filing of 
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the petition within the one year provision of statute. In Hendrickson 
v. Public Service Ry. Co., 87 Law, 366, 94 Atl. 402, it is held that “the 
petition must be actually filed with the clerk within one year after the 
accident.” 

If so filed, it would seem reasonable to conclude that the subse- 
quent procedure is subject to the rules of practice and rules of Court, 
and, in part at least, to the convenience of the Court in which the 
proceeding is brought, as well as to the requirements of statute goy- 
erning the same. Again reverting to the statute, we read that, “Upon 
the presentation of such petition the same shall be filed with the clerk 
of the Court of Common Pleas, and the Judge shall by order fix a 
time and place for the hearing thereof .’ Such time shall not 
be less than three weeks after the date of filing the petition. The 
inference is that it may be more than three weeks. The word “and” 
which precedes the phrase the “Judge shall by order,” and which fol- 
lows a comma, while used in the conjunctive, is not necessarily in 
immediate connection with the purpose in the initial phrase of the 
sentence, thus leaving the Judge to attend to such business in the 
orderly course of events. The presentation of the petition is, no 
doubt, for the Judge’s information. If, for instance, it did not set 
forth the requisite statutory requirements as provided for under para- 
graph 20, the Judge might very well decline to fix a time and place 
for hearing. The language, “the Judge shall by order,” is at least 
directory if not mandatory. It is significant to note here that the 
duty of having fixed by order a time and place is not put upon the 
petitioner in the case. This seems to devolve upon the Judge. 
Should it so happen that when neither the petitioner, the clerk nor the 
Judge shall have prepared an order at the time of the presentation 
and the filing of the petition, and thereby no order being actually 
signed at such time by the Judge, in such a situation the petition must 
fail of a hearing upon the merits of a controversy likely to be raised 
by it? Can it be that the state of the law is such that a failure of the 
Judge to fix by order a time and place upon the presentation and filing 
of the petition will militate to the prejudice of the petitioner to the 
extent of depriving the latter of his cause of action in the premises? 
It would seem not. 

Where the petition is filed by an employé the employer must have 


actual knowledge of the occurrence of the injury, or the employé or. 


his dependents, or someone on his or their behalf shall give notice 
within a specified time of the occurrence of the injury. (See para- 
graph 15 of the Act). Ina giveg case where this knowledge or notice 
is had, and depending, of course, upon the facts inherent in the circum- 
stances, there is, by virtue of the Act, a legal obligation upon the em- 
ployer to discharge his duty created by law and the relationship of 
the parties. This is a continuing condition at least for a period of one 
year from the date of the accident, during which year it is necessary 
that either an agreement be made respecting compensation, or that a 
petition for adjudication be filed. It is the privilege of either party 
to file the petition and each is charged with this knowledge that he 
has that right. When that petition shall have been presented to the 
Judge of the Court of Common Pleas of such county as would have 
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jurisdiction in a civil case, the first and essential act of public record, 
at least, has been performed that places the adverse party in a position 
of notice respecting the claim, which shall be disposed of only by 
judicial consent. After the filing of such a petition by either party, 
the moving party should and would be compelled to proceed in the 
matter or suffer the penalty of his petition’s dismissal. As before 
remarked, the service of the copy of the petition and copy of the 
order is of the nature of process in the case; but it is significant to 
read in the statute that such copy of petition and copy of order are 
referred to as “such notice,” thereby implying that there has been 
another act, namely, the filing of the petition, to which “such notice” 
refers. " 

It is now found that the petition in this case has been filed within 
one year after the accident as provided for in section 2 of the Act. 

Approaching question number two, the Court finds that the peti- 
tioner is entitled to compensation for disability partial in character 
but permanent in quality, consisting in the partial loss of an eye. 
The medical testimony on the subject is furnished by the respondent’s 
specialist, who found that the petitioner had a scar on the cornea of 
the eye, which apparently involved the pupil. Upon a test, the doctor 
found that petitioner could read but twenty-fortieths of a given 
example and the doctor’s conclusion at the time was that the peti- 
tioner had remaining one-half of his normal vision. There is scar 
tissue formed on the eye which is found to be due to the burn. It is 
true this covers but one-sixth of the cornea, and according to the doc- 
tor, petitioner’s seeing power is destroyed to the extent of one- 
fifteenth of his normal eye. This last has to do with the general 
usefulness of the eye in connection with the remaining good eye. 
The loss of vision is estimated by the physician at fifty per cent. 
Petitioner complains of an interference in his sight; that the sight of 
the eye is blurred and petitioner experiences a dazzling effect; that 
he can see better and more clearly with his one remaining eye than 
with the use of both. No substantial difficulty has been suffered by 
petitioner, however, so far as his work is concerned. He remained 
in the employ of respondent for several months attending to, for all 
uses and purposes, his regular work as usual. He left respondent’s 
employ voluntarily. His right of recovery here must depend upon 
his loss of this member or function. He is not entitled to compensa- 
tion for the loss of an eye because that is not the fact; he is entitled 
to compensation because of the permanent impairment of the useful- 
ness and function of the eye, which, from all of the evidence in the 
case, is fixed at fifty per cent. of his normal eye. From petitioner’s 
own testimony it is reasonable to judge that fifty per cent. is a proper 
assessment of his loss, and the respondent’s expert testifies that there 
is but one-half normal vision remaining in the injured eye. The loss 
in this case is that of a partial loss of a member or its function rather 
than a loss of earning power. See De Zeng Standard Co. v. Pressey, 
86 Law, 469, 92 Atl. 278; also Burbage v. Lee, 87 Law, 36, 93 Atl. 859; 
also Feldman v. Braunstein, 8% Law, 20, 93 Atl. 679; also Vishney v. 
Empire Steel, &c., 87 Law, 481, 95 Atl. 143. 
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Respecting the third question involved, we are confronted with 
what purports to be a full satisfaction and discharge of all claims be- 
cause of the accident. This paper reads as follows: 

“Received of Richardson & Boynton Co. this 6th day of March, 
1915, the sum of ten dollars and cents, making in all, with the 
weekly payments already received by me, the total sum of twenty- 
five dollars and —— cents, which I agree to accept in full satisfaction 
and discharge of all claims accrued or to accrue in respect of all in- 
juries or injurious results, direct or indirect, that have risen or may 
rise from an accident sustained by me on or about the 29th day of 
January last while in the employment of the above. 





$25.00. Name—James A. Burd 
Witness, C. H. Benedict, Jr. BIB. o's onesie nese 
Pvecessinsetcess  . .... . . Cheha ewrbenwsens Semen ‘ 


The respondent states in the brief that “The only release to which 
the statute in any way refers is one made ‘before the happening of any 
accident.’ See Section 23, 5th paragraph.” 

But the Court calls attention to the last clause of paragraph 20, 
which states that “No agreement between the parties for a lesser sum 
than that which may be determined by the Judge of the Court of 
Common Pleas to be due, shall operate as a bar to the determination 
of a controversy upon its merits, or to the award of a larger sum, if it 
shall be determined by the said Judge that the amount agreed upon 
is less than the injured employé or his dependents are properly en- 
titled to receive.” 

Unquestionably at the time of the execution of the alleged 
release, the amounts recited therein were received for injuries produc- 
ing temporary disability, for the fact was that the temporary disability 
had ceased at the time of the execution of the paper, and the amounts 
covered, as a matter of fact, the period of temporary disability. If the 
supposed release has any force and effect, it is of course an agreement 
between the parties according to the terms embodied therein; if then 
it is an agreement between the parties, the section of statute last 
quoted should be applied to it ; and the question arises at once whether 
or not the agreement, here alleged to be a release, is for a lesser sum 
than that which may be determined to be due. If so, it shall not 
operate as a bar to the award of a larger sum, providing it shall be 
determined that the amount agreed upon is less than the employé is 
properly entitled to receive. That is the case here. The alleged 
release must be considered as an agreement between the parties, and 
following the mandate of the statute it shall. not operate as a bar to 
the award of a larger sum, to which it is found herein the petitioner 
is entitled. The statute referred to, coupled with the facts as found 
in these findings, is a complete answer to the allegation of the re- 
spondent that the alleged release is satisfaction for the compensation 
due the petitioner. The release referred to must be waived aside and 
for nothing holden in view of the facts of this case and the pro- 
vision of statute to be applied to them. 

Recovery should be had by the petitioner against the respondent 
for fifty per centum of the loss of an eye, namely, fifty per centum of 
his daily wages during fifty weeks. Inasmuch as petitioner’s wages 
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exceeded twenty dollars per week, the maximum clause will apply 
and the award should be for the sum of ten dollars per week for and 
during fifty weeks. The costs of Court should be taxed by the clerk 
and paid by the respondent. 

A counsel fee of fifty dollars is settled and determined as the 
amount of compensation to be paid by the petitioner to his legal 


adviser. 
Judgment will be ordered entered according to these findings. 





WELLER v- UNITED GARMENT WORKERS OF AMERICA. 


(Hudson Co. Circuit Court, Dec. 19, 1916). 
Attachment— Motion to Quash— Unincorporated Associations, 


Case of Charles H. Weller, Plaintiff, against Local Union No. 2, 
United Garment Workers of America, and Local Union No. 3, United 
Garment Workers of America, Defendants. On motion to quash 
writs. 

Messrs. Hudspeth & Rysdyk for Plaintiff. 

Messrs. McDermott & Enright for Defendants. 

CAMPBELL, J.: These are motions to quash two writs of at- 
tachment. The reasons urged are, tersely: 

1. That the affidavit does not sufficiently show a debt due as a 
basis of the cause of action. 

2. That the defendants are unincorporated associations, and affi- 
davits in support of the motion show some of the members thereof 
to have been residents of this State at the date of issuing the writ, 
and, therefore, the action should have been commenced against them 
as joint debtors by summons. 

The answer to the first reason is readily and sufficiently found in 
Day v. Bennett, 18 N. J. L. 287; Shadduck v. Marsh, 21 N. J. L. 434; 
Anspach v. Spring Lake, 58 N. J. L. 136. 

As to the second reason: 

It is too well recognized to need further reasoning, and in fact 
so well established as to scarcely need citation of authorities in sup- 
port thereof, that at common law voluntary and unincorporated asso- 
ciations are not recognized as parties plaintiff or defendant, and have 
no legal entity. They obtain recognition as legal entities and are 
recognized as proper parties, plaintiff or defendant, both or either, 
only where and as there may exist a state statute so declaring and 
providing. 

This subject in the State of New Jersey appears not to have 
been the cause of many decisions, particularly in issues arising in the 
law courts. Those arising in the law courts seem to be: Camden, 
etc. R. R. Co. v. Guarantors of Penn., 57 N. J. L. 328; Saunders v. 
Adams Exp. Co., 71 N. J. L. 270, affd. in 71 N. J. L. 520, and an 
equity case, Mayor et als. v. Journeymen Stone Cutter’s Association, 
47 N. J. E. 519. None of these deal with the precise question. 

_ _ The whole question is fully treated and the principles expounded 
in Vol. 5 Corpus Juris, Secs. 118 to 135, pages 1369 to 1375; 30 Cyc. 
. 98 etc. under title of “Parties” and the foot notes thereunder; 24 
ye. p. 829, title “Labor Unions;” 25 Am. & Eng. Enc. Law p. 1135- 
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1136, title “Societies, etc. ;” 22 Am. & Eng. Enc. Pl. & Pr. p. 242, title 
“Unincorporated Societies ;” Karges v. Amalgamated Woodworker’s 
Union (Ind. Sup. Ct.) 75 N. E. Rep. 877; 2 L. R. A., N. S., 788 and 
notes; Pickett v. Walsh, 192 Mass. 572, 78 N. E. Rep. 753; 6 L. R. A, 
N. S., 1067, at p. 1081. 

From all, the result is as above stated, that in the absence of 
legislative enactment such associations have no legal entity and 
cannot sue or be sued as such; that the liability of the members is 
joint and several; and that execution under a judgment against all or 
some of the members will not reach the association property. 

There is such a statute in this State as recognizes such asso- 
ciations as legal entities for the purpose of maintaining actions 
against them in their recognized name. 3 Comp. Stats. 4064, secs. 40, 
41, 42. I am of the opinion that these sections are ample authority 
for holding that such an association may be brought into Court as a 
legal entity in its recognized name by attaching the common property 
of the association, where it appears that none of the officers or 
agents, etc., named in Sec. 40, supra, are residents of this State, and 
service of summons cannot be made upon them as provided for in 
such section, notwithstanding that some of the members are at such 
time residents of this State. This is so, of course, only if the attach- 
ment statutes permit, by express terms and language, of such associa- 
tions being made parties of defendant. 

The proceedings in question are brought under the Attachment 
Act of 1901, Comp. Stats., p. 132, etc. Sec. 4 thereof provides: “At- 
tachments may issue against females, whether married or not, 
corporations not created or recognized as corporations of this State 
by the laws of this State, and joint stock associations.” This is, of 
course, in addition to natural persons, except females, the restriction 
against which latter are removed by the foregoing section. 

The defendants are not “joint stock associations.” See title 
“Joint Stock Associations.” 23 Cyc. 467. 

Attachment will not lie under the act of 1901, supra, against 
the defendants. 

The writ may be quashed, with costs. 





MISCELLANY 


ATTORNEY-GENERAL PATERSON’S and State of New Jersey, made his 


OPINION. 





There has recently fallen into 
our hands the following written 
opinion in a will matter by At- 
torney-General, later Governor 
and Justice, William Paterson, 
given in 1785. We publish it to 
show how tersely it is stated, and 
how small was the fee: 

“Peter Wyckoff, of Middle- 
bush, in the County of Somerset 


last testament and will in writing 
the 16th of November, 1776. The 
testator directs, That, after the 
decease, marriage or consent of 
his wife, his executors shall sell 
and dispose of his whole estate, 
real and personal, and the monies 
arising therefrom to be divided in 
the following manner, to wit: 
£10 to his son Cornelius, £10 to 
his grandson Peter, £100 to his 
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granddaughter Elizabeth, £100 to 
his daughter Elizabeth, £100 to 
his daughter Marie, £150 to his 
daughter Geertye, over and above 
£50 for an outfit, £25 to Lena, 
the widow of his son Jacob, and 
the remainder of his estate to be 
divided between his sons Aurt, 
John, Peter and Simon, as fol- 
lows: Peter to have one full 
share and a half; John to have 
£100 less than a full share; Aurt 
and Simon to have a full share 
each, and to their heirs and as- 
signs forever. 

“The testator died shortly after 
the date of the above will, late in 
the year 1776 or early in the year 
1777. Peter, the son, died in the 
lifetime of the testator. The 
widow is dead, and the executors 
have sold the estate. Peter had 
issue two children, now living and 
minors. 

“Question—In what manner 
shall the share of Peter, the son, 
be distributed ? 

“Answer—As Peter, the son, 
died in the lifetime of the testa- 
tor, his legacy is a lost or lapsed 
legacy; and, as it is part of the 
residuum itself, will be considered 
as undisposed of, and, of course, 
must be distributed among the 
next of kin. 

“9 Feby., 1785. 

“WM. PATERSON. 


“Rec’d 9th Feb’y, 1785, of John 
Wyckoff and Cornelius Wyckoff, 
surviving Exrs. of the above tes- 
tament and will, the sum of six 


dollars for the above opinion. 
“WM. PATERSON. 





SOME STATE NOTES. 


During 1916 there were 215 per- 
sons killed by automobiles in New 
Jersey. The State collected from 
auto license fees, motorcycle li- 
censes and drivers’ licenses, $1,- 
360,905.75 and from fines $41,- 


of 


161.10. The number of auto li- 
censes were 104,341 and drivers’ 
licenses 137,855. 

Mr. William Hogencamp Wurts, 
of Hackensack, announces open- 
ing law offices at 1 Exchange 
Place, Jersey City, and 35 Wall 
street, New York, in addition to a 
former office at 15 Broad street, 
New York. 

The Legislature elected Mr. 
Newton A. K. Bugbee, of Tren- 
ton, State Comptroller to succeed 
Mr. Edward I. Edwards, and has 
already taken over the office. 

Between July 1st last and Feb- 
ruary 1st about 5,000 cases were 
entered in the Court of Chancery 
at Trenton. Ten years ago the 
total number in the whole year 
was 3,060. 

In suits of the Federal Govern- 
ment against former Clerk Henry 
D. Oliver, of the United States 
Circuit Court and his sureties, for 
fees claimed to be _ retained 
against the law, verdicts were di- 
rected by Judge Haight on Feb. 1 
against the defendants of $27,- 
542.12. The retention of similar 
fees had been preceding practice 
in the office. 

Mr. Albert A. Lance, formerly 
selling agent for this Journal, and 
known to most of the lawyers of 
this State, died suddenly on Jan. 
15, after a few hours’ illness. He 
was 64 years of age, and was for- 
merly a school teacher in Somerset 
county, possessing a good educa- 
tion and fine natural gifts. He was 
a widower, without children. 

A woman overseer of the poor 
has been appointed in Bernards 
township, Somerset county, Miss 
Lillian Coe. It is probably the 
first event of the kind in this 
State. 

The law firm of Whitehead & 
Appleton, of Passaic, has been 
dissolved. 
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Mr. Archibald F. Slingerland, 
of Newark, admitted to the Bar in 
1905, has become a member of the 
law firm of Edward A. and Wil- 
liam T. Day, of that city. 





JUDGE MANCUSI-UNGARO FETED. 


On February 16th Judge The- 
mistocles Mancusi-Ungaro, of 
Newark, was banqueted with an 
attendance of about 400 guests. 
The toastmaster was former 
Prosecutor of the Pleas Jacob L. 
Newman. Says the Newark “Eve- 
ning News:” 

“The honor guest’s geniality ; 
his humorous, philosophical out- 
look on daily life; his ability, as 
magistrate, to temper justice with 
mercy and blend the demands of 
the law with the dictates of com- 
mon sense; his vigor, virility and 
good looks, all combined to form 
ground for the speakers’ lauda- 
tions. And to give substantia- 
tion and approval to the oratory, 
an elaborate silver service, the 
gift of the entire party, was pre- 
sented to Judge Mancusi-Ungaro 
by Police Judge Charles C. Pil- 


grim.” 








GOVERNOR’S APPOINTMENTS. 


County Tax Board appoint- 
ments since our last issue have 
been: Monmouth, T. Frank Ap- 
pleby, Asbury Park; Bergen, 
Frank E. Buckles, Rutherford; 
Camden, Howard C. Walton,‘ 
Camden; Essex, Benjamin F. 
Jones, Newark ; Gloucester, James 
Carter, Thorofare; Hudson, John 
Rotherham ; Hunterdon, B. Frank 
Barkley, Lambertville; Burling- 
ton, Henry P. Thorn; Middlesex, 
J. Fred Orpen, New Brunswick; 
Cape May, James M. Chester, 
Ocean City; Mercer, Lloyd W. 
Grover, Princeton; Somerset, 
Herman F. Moosbrugger, Somer- 
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ville; Warren, Arthur Knowles, 
Phillipsburg. 

Other appointments include: 

Judge of Common Pleas, Hun- 
terdon county, George K. Large, 
Jr., of Flemington, in place of 
Judge Paul Queen. 

Prosecutor of the Pleas, Hun- 
terdon county, Harry J. Able, of 
Frenchtown, in place of Richard 
S. Kuhl, deceased. 

Judge of Common Pleas, Cam- 
den county, Senator John B. 
Kates, of Camden, in place of 
Judge William T. Boyle. 

Prosecutor of the Pleas, Cape 
May county, Eugene C. Cole, in 
place of James R. Carrow. 

Public Utility Commissioner, 
Alfred F. March, of New Bruns- 
wick, in place of Judge John F. 
Treacy, of Jersey City. 

Police Justice of South Orange, 
John S. Magee, in place of Ed- 
ward W. McDonough. 

Head Keeper of State Prison, 
James H. Mulheron, of Mercer 
county, in place of Richard P. 
Hughes. 

Judge of District Court of Cam- 
den, Assemblyman Garfield Pan- 
coast, in place of Judge William 
C. French. 

Judge of District Court of 
Plainfield, J. Henry Crane, in 
place of Judge Walter L. Het- 
field, Sr. 





OBITUARIES. 





Mr. J. D. L. Scnoonover. 


Mr. J. D. LaBarre Schoonover, 
of 335 Bellevue avenue, Trenton, 
died on Sunday, February 4th, at 
the German Hospital, Philadel- 
phia, from the effects of an opera- 
tion. He had been at the hospital 
for nearly a week. While in 
somewhat complaining health 
previously his friends did not con- 
sider the matter of serious extent 
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and were surprised and shocked 
at the sudden end. 

Mr. Schoonover was a native of 
New Jersey, having been born at 
Oxford, Warren county, and came 
from a very old and honorable 
family, whose name was known 
through many generations. His 
lineage dated back to the period of 
| the Crusaders, both sides of his 
family having been of Dutch ex- 
traction and descendants of the 
early Hollanders. His maternal 
grandfather, Jacob Depue La- 
Barre, was at one time Judge of 
Monroe county, Pa. 

Mr. Schoonover was a member 
of the Loyal Legion Command- 
ery of Pennsylvania, which com- 
prises commissioned officers of 
the army and navy who were in 
the war of the Rebellion, and their 
sons. 

Mr. Schoonover was the son of 


Colonel and Mrs. John Schoon- 
over, of Trenton, and had resided 
in Trenton for more than thirty 


years. He gained considerable 
prominence through his practice 
as a realty lawyer. He was ad- 
mitted to the Bar at the June 
Term, 1897, and became a coun- 
selor at the February Term, 1901. 
At first he was a partner of the 
law firm of Hutchinson & Schoon- 
over; soon after conducted the 
law department of E. C. Hill & 
Co., realty brokers, and assisted 
in the developments of the Cad- 
walader tract by that concern. He 
was a member of the First Pres- 
byterian Church, and formerly as- 
sistant superintendent of its Sun- 
day school. He was a member of 
the Republican Club. His father, 
Colonel John Schoonover, is a 
veteran of the Civil War and a 
former city assessor. 

He was a comparatively young 
man of great energy and charm- 
ang personality. here survive 

im, in addition to the parents, 


his widow, Mrs. Janetta Wright 
Schoonover ; a daughter, Janetta, 
and a brother, Frank Schoonover, 
the artist, of Wilmington, Del. 


MR. Ricuarp S. Kuat. 


Mr. Richard S. Kuhl, of Flem- 
ington, a widely-known lawyer, 
formerly Judge of Common Pleas, 
and, at the time of his death, 
Prosecutor of the Pleas of Hun- 
terdon county, died at his home 
in that place on February 13, after 
an illness of a couple of months. 
In December he fell on the street, 
breaking a bone in his leg. Com- 
plications ensued and his condi- 
tion was serious several weeks 
previous to his death. 

Judge Kuhl was born on a farm 
about three miles south of Flem- 
ington on August 25, 1841, and 
was a son of the late Leonard P. 
Kuhl and Dorothy Sutphin, 
daughter of Abraham Sutphin. 
He received his early education in 
the local schools and, at the age 
of nineteen, entered the high 
school at Lawrenceville, where 
he spent two years. After leav- 
ing there he entered the office of 
former Supreme Court Justice 
Bennet VanSyckel, who was then 
practicing law in Flemington, and 
was admitted to the Bar at the 
February Term, 1864, and, three 
years later, became a counselor. 
He was associated in the practice 
of law for two years with the 
late Abraham V. VanFleet, later 
Vice-Chancellor. In 1887 he was 
appointed Judge of the Court 
Common Pleas for Hunterdon 
county. In 1894 he was elected 
to the State Senate from Hunter- 
don county, which that year was 
the only county in New Jersey to 
elect the Democratic ticket. At 
the time of his death he was just 
finishing a term of Prosecutor of 
the Pleas, to which he was ap- 
pointed by Governor Wilson. 
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In early life he was a Republi- 
can, but went over to the Demo- 
crats in the Horace Greeley cam- 
paign, and had remained faithful 
to the party of his adoption ever 
since, giving to its welfare much 
time. He made public addresses 
before political and church gath- 
erings in Hunterdon county. 

In early life he connected him- 
self with the membership of the 
Presbyterian Church in Fleming- 
ton, and in 1869 was ordained a 
deacon, and in 1888 became a 
trustee of the church. He was 
also active in the Sunday school. 

Judge Kuhl never married, but 
lived where he died, with his sis- 
ter, Miss Martha Kuhl, who, with 
another sister, Mrs. Henrietta 
Boeman, survive him. 





BOOK NOTICES. 


THE PUBLIC DEFENDER. 
By Mayer C. Goldman, of the 
New York Bar. New York: G. 
P. Putnam’s Sons, 1917. Pp. 96. 
Price, $1.00. 

The subject of The Public De- 
fender is admirably presented on 
the affirmative side by Mr. Gold- 
man, and his work is testified to 
as opportune and convincing by 
Mr. Justice Howard, of the New 
York Supreme Court. We have 
referred to the subject editorially 
heretofore, and feel reasonably 
convinced that, so long as the 
course of criminal procedure is as 
it is, it would innure to the bene- 
fit of persons charged with crime 
who are poor in this world’s 
goods if the Public Defender idea 
were incorporated in the laws of 
the various States, and especially 
in connection with populous 
cities. While there is something 
to be said on the other side, it is 
certain that a large class of those 
who are indicted in this country, 
especially for minor crimes, do 


not have a fair chance, under ex. 
isting conditions, to have their 
cases properly weighed before 
Courts or juries. The argument 
of the book is that the State owes 
it to unfortunates to treat them 
fairly, and that it is just as much 
the duty of the State to protect 
the innocent as to condemn the 
guilty. Those interested in this 
subject can do no better than to 
secure this little work and give its 
arguments careful consideration, 


PATRIOTIC ESSAYS. By EI. 
roy Headley, member of the 
Newark Bar. Second edition. 
Newark: Published by the 
author, 1916. Pp. 96. 

Mr. Headley, in this volume, as 
stated in the dedicatory preface, 
“attempts to portray some ideas 
of honest citizenship of this Re- 
public.” He is not over-confident 
of our own civilization, although 
recognizing it as “the highest the 
world has ever known,” because 
“every civilization has failed in 
some fundamental quality which 
has wrought its disintegration.” 
The thirty-two short chapters of 
the book contain many sentences 
that are quotable, and exhibit an 
elevated spirit of patriotism which 
well befits the strenuous days in 
which we are now living. 


WORKMEN’S COMPENSA- 
TION LAWS. 1916 Supple 
ment to Digest. By F. Robert- 
son Jones. New York: Work- 
men’s Compensation Publicity 
Bureau, 80 Maiden Lane. Paper 
binding, $1.25. 

This rather unique publication 
gives a brief and compact sum- 
mary of the Workmen’s Comper- 
sation Laws in all the States and 
Territories. It is not a book, but 
a series of twenty-four sheets 
with added annotations, and will 
be extremely helpful to everybody 
interested in the general subject 





